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Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 4 May 1970, an Exami ner of the United States
Coast CGuard at Honolulu, Hawaii revoked Appellant's seanman's
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation."™ The specification found proved
al l eges that on or about 28 June 1967, Appellant was convicted by
a court of record, Superior Court of California for Al aneda County
of violation of a narcotic drug law of the State of California
section 11556 of the Health and Safety Code.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and specification.

The Investigating Oficer introduced in evidence a copy of a
record filed in the Superior Court for Al aneda County.

I n defense, Appellant offered an unsworn statenent about the
circunstances of the arrest which led to his trial and conviction.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved by plea. The Exam ner then entered an order
revoki ng all docunents issued to Appell ant.

The entire decision was not served until 29 Septenber 1970,
but appeal was tinely filed on 1 June 1970 followng the ora
deci sion and was perfected on 5 Novenber 1970.

FI NDI NGS OF FACT

On 28 June 1967, Appellant was convicted of violation of
section 11556 of the California Health and Safety Code, a narcotic
drug law, in the Superior Court for the County of Al aneda, a court
of record.



BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that Appellant was denied his right to
counsel in a crimnal proceeding. It is also said that Appellant
was denied due process since the Examner did not know or
understand the authority under which he was proceedi ng as evi denced
by the fact he thought that since the charge was proved revocation
was a mandatory order, thus overlooking the perm ssive word "may"
in the statute.

It is also urged that Appellant's docunment should be returned
to himin the light of a statenent that he now nakes as to his
arrest and conviction and of an action taken by the Superior Court
of Alaneda County in setting aside the conviction under section
1203.4 of the California Penal Code on 1 June 1970.

APPEARANCE: Roy K. Yamanura, Esq., Hayward, California.
OPI NI ON
I

These proceedings are not crimnal in nature. As a result of
a crimnal proceeding a person may be fined or inprisoned or both.
No such action can result froman action under 46 U S. C 239b which
is a renedial proceeding undertaken to pronote safety at sea
predicated usually, as in this case on a crimnal conviction
al ready entered.

Despite this, Appellant had the right to counsel at the
hearing. It is clear fromthe record that he was advised of this
right at the time the charges were served on himand agai n when the
Exam ner opened the hearing four days later. Appellant expressly
wai ved his right to counsel because, to paraphrase his words, the
evidence was all right there. Al though the Exam ner counsel ed that
a "not guilty" plea be entered and that counsel should be obtai ned,
Appel l ant persisted in his plea. There was no denial of a right.

The Exam ner did not m sconceive his authority under 46 U S. C
239b. The perm ssive "may" operates only as to the judgnent
whet her charges should be preferred and a hearing held. Once such
a charge is proved, revocation is the only order permtted.

[ 11
The action of the California court under P. C. 1203.4 did not

expunge the fact of conviction fromthe record. It is true that
this action was not obtained until after the instant hearing was



hel d, and was thus unavailable to Appel |l ant when he was before the
Exam ner, but that fact is irrelevant. See Decision on Appeal No.
1746.

|V

Appel | ant' s statenent on appeal about the circunstances of his
arrest for the narcotics offense was undoubtedly prepared wth
assistance, which is in no way reprehensible, including the
incorrect identification of the arrest as having occurred in April
or May 1969 while the conviction had been had in June 1967. In it,
Appel l ant recounts that while working as a taxi driver he had
befriended a young woman and had allowed her to stay at "ny
place.” After Appellant returned fromwork after his night shift,
it is said, he talked with the young woman for about thirty m nutes
"when the door opened suddenly and Gakl and Police officers entered
the room.." Wen Appellant consented to a search, the police found
marijuana. Appellant says that he admtted that it was his because
he saw that the girl was frightened. Appellant was arrested, he
said, for possession of marijuana and harboring a runaway m nor.
Since Appellant was nore apprehensive about the latter offense he
made a deal with the police to confess to the possession of
marijuana if they would drop the "mnor" charge. which they did.
however, Appellant says, he pleaded "not guilty" on arraignnent on
t he possession charge, but just before trial, on advice of counsel
that the girl had given a statenent that the marijuana "in the
apartment” was his not hers, he decided to plead guilty to a | esser
charge of being in a place where narcotics were used. Standing by
itself this statenent woul d provoke sone rai sed eyebrows.

However, Appellant has nade two other statenents in Coast
Guard proceedi ngs.

On 23 Decenber 1969, in reporting the loss of his Mrchant
Mariner's Docunent and applying for a duplicate, Appellant said, as
to details of his conviction, "Gakland, California - Approximtely
July 1967 - while in a hotel roomthe police raided the room and
found marijuana.”

At the hearing before the Exam ner on 4 May 1970, Appell ant
descri bed the incident thus:

"During the tinme that all this cane about...l was
not aware that any of these things were going on in ny
apartment roomuntil | was therefor [sic] inside. About
five mnutes later, when the Investigating Oficers were
there, and I was involved in this situation which |
didn't participate in...I went into the room at the
specific time when the Investigating Oficer cane
[ presumably the Qakl and police; definitely not the Coast
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GQuard I nvestigating Oficer] so..." R-13.

This testinmony is not particularly consistent wth the
statenments nmade on appeal, but this is not the point. As was noted
by the Exam ner, in a proceeding under 46 U S. C. 239b a
judgnent of a State court may not be collaterally attacked; it is
concl usi ve.

ORDER

The order of the Exam ner dated at Honol ulu, Hawaii on 4 My
1970, is AFFI RVED

C. R BENDER
Admral, U S. Coast Quard
Conmmandant

Signed at Washington, D. C., this 24th day of March 1972.
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